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could best be sustained by the recognition of a primary duty to af- 
ford physical connections. 

A recent decision, Home Tel. Go. v. G. & N. Tel. Go. (Mo. 1910) 
126 S. W. 773, though hesitating to so hold, contains a strong dictum 
urging the recognition of this duty. 15 Apparently opposed to such 
a result are the cases denying the duty of a railroad to make physical 
connections with other carriers. 18 It is to be noted, however, that 
practical considerations arising from the nature of the railroad busi- 
ness had a controlling influence upon these decisions and that no 
such difficulties are present in the problem at hand. 17 Further, 
if telephone companies are, like railroads, under the usual obligation 
to receive and deliver messages from other companies, it is difficult 
to see, as indicated above, how, in view of the peculiar nature of a 
telephone message, such duty can be adequately performed without a 
physical joining of the wires. The right to have a trunk connection, 
moreover, does not involve any greater physical control over the in- 
strumentalities of 'the company than is had by any of its subscribers, 
but on the contrary merely affords the sending company the same op- 
portunity to transmit messages as agent of its subscribers as is pos- 
sessed by the regular patrons of the receiving company. While it is 
true, on the other hand, that the local company is not bound to carry 
messages beyond its lines, it is its duty to deliver to the next connect- 
ing company, 18 and this can be done adequately only when a physical 
junction of the wires is made. 



Specific Performance of Negative Covenants in Contracts for 
Services. — Although it is well settled that equity will not enforce the 
performance of purely affirmative contracts for personal services, 1 such 
contracts often contain negative provisions the breach of which may be 
restrained by injunction if the remedy obtainable at law is inadequate. 
These negative covenants may properly be divided into two general 
classes. In the first category are to be found stipulations introduced 
primarily for the purpose of enforcing indirectly tike affirmative agree- 
ment to perform services and under certain circumstances some courts 
will, even in the absence of express stipulation, imply such a cove- 
nant from the other terms of the contract. 2 The well known English 
case of Lv/mley v. Wagner 3 and the decisions following it 4 are illustra- 
tive of these agreements. In such cases the inadequacy of the remedy 
at law consists in the difficulty of readily finding a substitute for the 
employee, 5 and consequently such covenants are enforced in equity 

"See also U. S. Tel. Co. v. Central Union Tel. Co. supra. 

"A. T. & S. R. R v. D. & N. O. R. R. (1883) no U. S. 667. 

"See K. & I. B. Co. v. Louisville & N. R. Co. (1889) 37 Fed. 567, 620. 

"Western Union Tel. Co. v. Turner (1901) 94 Tex. 304. 

'Whitwood Chemical Co. v. Hardman L. R. [1891] 2 Ch. 416. 

'Montague v. Flockton (1873) L. R. 16 Eq. 189; 2 Columbia Law Re- 
view 162. 

*i De Gex M. & G. 604. 

'Montague v. Flockton supra; Daly v. Smith (N. Y. 1874) 6 Jones & 
Spencer 158. 

'Strobridge Litho. Co. v. Crane (1890) 12 N. Y. Supp. 898; Osius v. 
Hinchman (1908) 150 Mich. 603. 



560 COLUMBIA LAW REVIEW. 

only when the services to be rendered are special, unique, or extraor- 
dinary." 

The second class of negative covenants consists of stipulations 
which do not have for their purpose the enforcement of the affirmative 
agreement to serve, but which are designed to protect the employer 
from unfair competition and to prevent the disclosure of business se- 
crets to rivals. 7 In such contracts the character of the services to be 
performed is of no importance, as the employer's equity consists not 
in the difficulty of replacing the employee but in the fact that the 
breach of contract may result in ruin to his business. Consequently, 
these covenants are enforced whenever the employee was in a position 
to have acquired knowledge of secret processes, 8 names of customers, 9 
or similar information, as in such cases damages are an altogether 
inadequate remedy. It results, therefore, that if the defendant has 
acquired no peculiar information, an injunction will not be granted. 10 
Whereas the duration of the contracts of the first group is necessarily 
coincident with that of the correlative affirmative contract, the cove- 
nants of the second class often extend beyond the time at which the 
positive agreement is to come to an end. It follows, then, that since 
such contracts must necessarily result in a partial restraint of trade, 
they will be enforced only if this restraint is reasonable. 11 As the pur- 
pose of such an agreement is to safeguard the rights of the employer, 
the restraint, in order to be held proper, must be no greater than is 
necessary to afford him fair protection and not so large as to inter- 
fere with the interests of the public. 12 Although each case has to be 
resolved on its peculiar circumstances, 13 a restraint extending over a 
larger territory than the plaintiff's business, 14 or one that is not limited 
to a particular kind of business would ordinarily be unreasonable, 1 -"' 
and under such circumstances the courts will not narrow the stipula- 
tion so as to render it valid, but will declare the contract void. 10 On 
the other hand, provided the territorial boundaries are properly in- 
dicated, the mere lack of a limitation as to time does not necessarily 
invalidate the contract. 17 

"Pomeroy, Equity Jur. §1343; Carter v. Ferguson (N. Y. 1890) 58 
Hun 569. 

'Haynes z: Doman L. R. [1899] 2 Ch. 13. 

s MagnoIia Metal Co. v. Price (N. Y. 1901) 65 App. Div. 276; see 
Morse Twist Drill & Machine Co. v. Morse (1869) 103 Mass. 73. 

'Davies v. Racer (N. Y. 1893) 72 Hun 43; Mutual Milk & Cream Co. 
v. Heldt (N. Y. 1907) 120 App. Div. 795; Carter r. Ailing (1890) 43 
Fed. 208. 

"Sternberg v. O'Brien (1891) 48 N. J. Eq. 3/0; Chain Belt Co. v. Von 
Spreckelsen (1903) 117 Wis. 106. 

"Sternberg v. O'Brien supra. 

'^Sternberg v. O'Brien supra; Cahill v. Madison (1900) 94 111. App. 
216; Dubowski v. Goldstein L. R. [1896] 1 Q. B. 478. 

13 Harrison v. Glucose Sugar Refining Co. (1902) 116 Fed. 304. 

"Ward v. Bryne (1839) 5 M. & W. 547; Herreshoff v. Boutmeau 
(1890) 17 R. I. 3; Mallinckrodt Chem. Works v. Memnich (1809) 83 
Mo. App. 6. 

"Ehrmann v. Bartholomew (1898) 67 L. J. Ch. 319; Pearls v. Saal- 
feld L. R. fi892] 2 Ch. 149. 

'"Mallinckrodt Chem. Works v. Memnich supra. 

"Hitchcock v. Coker (1837) 6 Ad. & E. 438. For a full discussion of 
contracts in restraint of trade see 2 Columbia Law Review 166 and 7 
Columbia Law Review so. 
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. This class of covenants is similar in principle to contracts made 
by employees not to divulge trade secrets learned by them in the 
course of their employment. Here, however, there is no question of 
restraint of trade, as equity recognizes a property right in such in- 
formation even though it is not protected by patent or copyright. 18 
Though Lord Eldon doubted whether it was practicable for equity to 
restrain the disclosure of business secrets, 19 the courts regularly en- 
join a threatened breach of such a contract, 20 and according to the 
more recent view such a covenant may be implied in fact from a con- 
fidential relation between the parties. 21 Furthermore, even if a promise 
to that effect cannot be implied in fact, some courts hold that where 
the employee occupied a position of confidence, such an obligation 
may properly be imposed by law, and regard the disclosure of informa- 
tion obtained in the course of the employment, as an act in the na- 
ture of a breach of trust. 22 This result is to be justified on the ground 
that equity regards trade secrets as property. 

A recent case, The McOall Co. v. Wright (N. T. 1910) 43 N. Y. 
L. J. No. 3, illustrates the principles involved in the second class of 
negative covenants. The defendant, who was occupying a responsible 
position in the plaintiff's employ, was under a stipulation not to enter 
the service of a competitor during a specified period, but in violation 
of this agreement abandoned the contract and undertook to act as 
president of a rival company. Although the defendant's services were 
not of a special or unique charater, he had gained a comprehensive 
knowledge of the plaintiff's business methods and had become ac- 
quainted with a secret formula. The court, apparently recognizing 
that the covenant was not included in the contract as an additional 
method of enforcing the other provisions, treated it as an independent 
stipulation the object of which was to prevent the disclosure of busi- 
ness secrets and, therefore, properly upheld an injunction restraining 
the defendant from entering the service of a competing concern. 



Waiver op Mortgage Lien by Attachment. — Since at commi-n 
law a mere incorporeal interest is not subject to execution, 1 the attach- 
ability of the mortgagor's interest in mortgaged property is deter- 
mined primarily by the effect of the execution of the mortgage on 
the legal title. It follows then that upon the execution of a common 
law mortgage operating immediately to vest in the mortgagee a legal 
title subject only to the right of redemption, 2 there remains in the 
mortgagor no interest that can be subject to attachment. 3 It is, there- 
fore, only when by express stipulation he is given possession for a 
definite period that the mortgagor's interest is subject to such pro- 
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"Eastman Kodak Co. v. Reichenbach (N. Y. 1894) 79 Hun 183; 
Little v. Gallus (N. Y. 1896) 4 App. Div. 569. 

'Thornhill v. Gilmer (Miss. 1845) 4 Sm. & M. 153; Scott v. Scholey 
(1807) 8 East 467. 

5 io Columbia Law Review 252. 

'Badlam v. Tucker (Mass. 1823) 1 Pick. 389. 



